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Consulta)on Paper Statutory Review of the Owners Corpora)on 
Act 2006 – Submission by Southbank3006 Inc 
 

Thank you for the opportunity to comment on the Review of the Owners Corpora2on Act 2006 Consulta2on 
Paper.   

Southbank3006 as a community group has an aim to bring a diverse community together breaking 
down the barriers created in vertical living in the most densely populated post code in Australia.  We 
strive to be solutions focused on Livability solutions. 

We have a total reach of 14,000 across our direct membership and via our social media 

We have some 400 members of whom 95% reside in Southbank 3006 postcode.  Southbank3006 has 
the largest resident membership base of the 2 resident groups in Southbank. 

Because our focus is on livability 60% of our membership are owners of apartments and 40% are 
renters means we are well positioned to comment on the topics contained in the Consultation Paper. 

Our relevant exper2se in framing this response is based on: 

i. Feedback from our members, both owners and renters. 
ii. Information gained from a public forum we undertook on Strata and Owners Corporations. 

iii. Discussions with several OC Chair and OC members in a mix of buildings in Southbank.  All 
had a minimum of 8 years’ experience serving on OC committees in Tier 1 buildings. 

What is Strate as a form of Organisa2on? 

When you buy a Strata Property you become part of a Collec9ve.  You have not become a member of a 
Coopera9ve, a shareholder in a Company, or a member of an Associa9on.  Every individual has a 
responsibility to the Collec9ve Good and that relates to the maintenance and opera9on of the common 
property.  That is the Common Good takes precedence it is a collec9ve and in that it has a unique place in 
our organiza9onal forms something that many struggle with in understanding. 

This concept of collec.vism needs to form a backdrop to reforms and thinking on all the Topics in the 
discussion paper. 

We are available to discuss in further detail any of the maFers we have raised in this submission. 

Southbank3006 Inc 
2 September 2025 
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Topic 1 Governance and related reforms  
The 2021 reforms undoubtedly heralded a significant realignment in the governance arrangements in Owners 
Corpora9ons (OCs) and overcame several issues that had impeded opera9ons of OCs and management of common 
property.  They also introduced some procedural amendments to the opera9ons of OC CommiFees of Management 
(CoM). 

There is however a need to building on those changes to deliver a beFer system governing OCs and their opera9ons. 

Governance  
Elements for a governance framework for an OC need to be enshrined in 
the OC Act  What cons*tutes the essen*al elements in a Governance Framework for an OC 
Commi9ee? 
The following is a framework the Review might consider recommending: 

i Separa9on of OC Management and Facility/Building Management Func9ons 
ii Strict compliance with prohibi9on of commissions in both Facility/Building Management as well as in OC 

Managers.  So contractually include the provisions of Sect 122B of the OC Act in contracts with the par9es 
providing these services.  Breach of Sect 122B needs to be iden9fied in the Contracts with both OC 
Managers and Facility/Building Managers as a maFer that will lead to immediate “Termina9on Without 
Cause”. 

iii Details of all Facility/Building Management sub-contractors and suppliers to be tabled at every OC 
CommiFee mee9ng. 

iv All contracts with suppliers more than $1,000 require approval by the OC CommiFee before they are 
entered into by either the OC Manager or Facility/Building manager. 

v Payment – Separa9on of ordering and payment approval processes needs to be mandatory. 
vi Payment approvals from OC bank accounts require Chair or another OC member to authorise prior to 

payment. 
vii Insurance – A compe99ve process for the broker appointment who is paid a fixed fee by the OC for their 

services and the Client/Contractor rela9onship is established between the Broker and the OC so any 
commissions with the insurer are transparent to the OC as required by Corpora9ons Law. 

viii Conflicts of Interest Registers maintained by the OC Manager for the CommiFee members with 
declara9ons of actual or poten9al conflicts noted at each mee9ng. 

ix Any CommiFee member with a declared conflict to be required to withdraw from the decision making and 
the mee9ng when it arises. 

x The OC Act needs strengthening to include offenses rela9ng to failure to declare conflicts of interest by 
either an OC Manager or a CommiFee Member or a Facility/Building Manager. 

The Tier System: - This was a significant change by recognising the requirements of different sized communi9es 
required different approaches to management and opera9ons.  Further it paved the way to recognise the repor9ng 
and opera9onal maFers of OC varied according to size.  That is a one size fits all approach on every maFer is not fit 
for purpose. 

Expanding use of the Tier System to cover more mandated items especially for Tier 1 and Tier 2 buildings.  This is an 
effec9ve mechanism to address the needs in more complex buildings without increasing the regulatory burden on 
smaller OCs.  It will keep costs down in Tier 3 and Tier 4 OCs. 

Governance and OC Managers We have addressed this in detail in our comments on Topic 4 

“Manager conduct”. 
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Commi;ee Opera=ons and Func=oning 
Training for Commi9ee Members  

There is an urgent need for Training for CommiFee members via online training modules.  The Governance Ins9tute 
and the Australian Ins9tute of Company Directors recommend this for directors of both companies and not for 
profit en99es. 

For all OCs all members elected to an OC commiIee should be required to undertake an induc2on program targeted 
at impar2ng a knowledge of the OC Act, the role of commiIees, governance and compliance, should be undertaken 
in the 29-day period following an AGM. If they fail to complete the training, then their appointment to the OC 
CommiIee should not be confirmed. 

For Tier 1 and Tier 2 buildings addi9onal modules should be completed in budge9ng, purchasing, insurance and risk 
management within 2 months of the AGM.  These should be op9onal for Tier 3 and 4 building commiFee members. 

Commi9ee Papers including Minutes, Records, Informa*on Access.  

The 2021 changes have delivered a quantum leap in key informa9on being available to all owners especially in 
rela9on to minutes and key insurance policies.   Buit addi9onal work needs to be done to enhance the formula9on 
and recording of policies across all aspect of the OC’s opera9ons especially in Tier 1 and Tier 2 buildings.  E.g. a 
Purchasing Policy or procedures rela9ng to modifica9ons to a lot, EV charging.   

Informa*on access and Privacy. Given a recent VCAT decision asser9ng the rights of all owners to have access 
to all owners’ data (name, address, mobile number, and email addresses) there is a need to protect an individual’s 
data from malicious actors or obtain this data by exercising their rights under the OC Act and then pass it or sell it 
to third par9es.  This is a significant problem as it exposes all owners to a back door data breach especially 
vulnerable at-risk women and children. 

The Commonwealth Privacy Act 1988 does not afford protec2on - At present almost every OC in Victoria is exempt 
as they fall under the $3.0m turnover threshold test for mandatory coverage contained in the Privacy Act 1988.  But 
under Sec9on 6EA of the Privacy Act 1988 a small business or a not for profit (i.e. and OC) can elect to Opt In to the 
Privacy Act and its Principles. 

Remedy 

The review should move to bring OCs within the ambit of the Commonwealth Privacy Act 1988. 

To avoid having to seek an amendment to the Commonwealth’s Privacy Act 1988 a solu9on would be for the 
Victorian Government by regula9on under the Owners Corpora9on Act introduce a requirement that all Tier 1, Tier 
2, and Tier 3 OCs Opt in Privacy Principles under Sec2on 6EA of the Commonwealth Privacy Act 1988. 

This Opt In should be completed by 31 Oct 2026 which would provide OCs with sufficient 9me to complete the task. 

Records Management 

Because OC Managers mistakenly view the records of the OC as their property, they view them as an asset they 
can leverage if their contract is under review.  They set this up by: 

i Use of bespoke finance packages offered by third par9es which have no simple migra9on Applica9on 
Program Interface (API). 

ii Use of incompa9ble records management systems 
iii Filing of records (minutes and key papers) on their IT infrastructure means that the cost of churning to a 

new manager can not only be expensive in terms of expense but also in terms of 9me and loss of 
data/records. 

Exis9ng OC Managers contracts usually contain a significant $ cost they can levy and OC on either their contract 
not being renewed or their termina9on. 



 

Page 4 of 32 

Remedy 
These prac9ce needs to be addressed by the review. 
Separately a prudent OC commiFee of Management should set up its own document reten9on systems outside of 
the OC Managers.  The license for the OC CommiFee’s systems should in in the OC’s name to avoid 
Considera9on1. 

Commi9ee Papers 

In Tier 1 and Tier 2 buildings to improve CommiFee performance it would assist if the Director of Consumer Affairs 
provided a guideline for OC CommiFees and OC Managers on effec9ve Board Papers Decision making.  This should 
cover off the style, format and content of papers submiFed to the Board. 
This approach seeks to ensure that the material put before the CommiFee is concise, substan9ated by facts, 
realis9c about risks and argued within the framework of the OC strategic policy agenda.  A suggested guideline for 
OC Papers might include the following elements: 

i Subject/Title and Agenda Item No 
ii Execu9ve Summary and high-level financial implica9ons if any 
iii Background Outline to issue being addressed 
iv Key Issues and Financial Implica9ons to be considered  
v Op9ons available to commiFee  
vi Recommenda9ons  
vii Decision required 
viii Any detailed papers and suppor9ng analysis in support should be labelled and appended as AFachments 

and referenced at the Key Issue to which it refers as to where the aFachment  
ix Papers should not exceed 2 to 3 pages in length. 

Commi;ees Size and Annual General Mee=ng Issues 

Size of Boards especially in Larger Buildings (Q5) 

The exis9ng provisions regarding CommiFee Size and Sub CommiFees and ability to co-opt addi9onal people with 
specialist knowledge or skills works well even in Tier 1 buildings.   

It is instruc9ve that the Australian Ins9tute of Company Directors (AICD) Director Tools kit on Board Size 
recommends the following as appropriate to mee9ng their Good Governance Principles. 

 

 
1 Typical cloud-based services are those provided by BuildingLink and MyBos.  Both enable storage of criAcal policies, documents, 
minutes, maintenance plans, insurance policies rules etc. and offer portals where all owners and residents can view these.  They also 
offer closed loop direct communicaAon channels by SMS and email to all owners so an OC CommiGee can communicate directly and 
speedily with all owners and residents without relying on the OC Manager.  Social media plaHorms such as Facebook and WhatsApp 
require parAcipants to voluntarily install an app on their smart phone do not provide the funcAonality required in an OC and contain 
inherent security flaws and thus should be avoided by OCs. 

From the AICD Tool Kit for Directors “Size of Boards” 
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This indicates that having a CommiFee of between 3 and 7 is more than adequate to the tasks involved in an OC 
especially if the co-op9ng provisions are used for Working Groups.  That is there is no need to vary the current 
arrangements although renaming Sub- CommiFees as Working Groups may encourage targeted assistance to a 
commiFee on specific project focussed tasks in a building.  

Remedy: No Change is Necessary to the CommiFee Size as defined in the OC Act 

Annual General Mee*ng Commi9ee Elec*on Process Issues 

Rota2on of CommiIee Membership: 

Sec9on 71(2) of the OC Act requires that 100% of an OC CommiFee re9re annually.  The opens the poten9al for a 
significant loss of “Corporate Memory, knowledge about the building’s infrastructure, and experience.  This does 
result in stop start thinking and makes a building more dependent on the OC manager or the Facility Manager than 
it should. 

Rota9on should be encouraged but 100% annual rota9on is a subop9mal approach especially in complex buildings 
such as Tier 1 and Tier 2 OCs. 

Remedy: 

In Tier 1 and Tier 2 OCs 33% of the CommiFee re9res annually along with any people appointed to fill a casual 
vacancy.  This would mirror the posi9on in listed public companies and provides for con9nuity and corporate 
memory. 

Nomina2on Process for OC CommiIees, Candidate Informa2on, and Elec2on Process: 

In Victoria under Sec9on 103(4)(b) an individual may nominate “orally” at the actual mee9ng unless the OC has 
resolved and circulated the Procedures of the mee9ng (Sec9on 80(2)) to require nomina9ons in wri9ng.  In some 
other States nomina9ons must be called for in advance and must be in wri9ng senng out their qualifica9ons and 
experience.  That is there is NO nomina9on from the floor capability. 

The current arrangements result in a poorly managed mee9ng with OC members uninformed as to who is to be on 
the commiFee and what their skills and experience is. 

Remedy: 

Sec9on 103(4)(b) needs to be removed and replaced with a provision that nomina9ons are to be in wri9ng and 
submiFed within 3 days of a No9ce of Mee9ng being issued.   

Further all candidates submit a statement of skills and experience to the task and that informa9on is to be provided 
to all OC members 5 days aoer the No9ce of mee9ng is issued.  Failure to submit the statement of skills and 
experience voids the nomina9on and their name should not be included on a ballot paper. 

Elec2on Process must be by Ballot of Lot En9tlement and not a show of hands.  This ensures there is a clear record 
of vo9ng.  It must require that a member of the OC is either vo9ng YES or No or Abstain separately for each person 
standing for elec9on. 

Financial Management Issues Q2 
Accoun*ng Standards reference -Sec*on 34(3)- needs to be updated (Q2) 

Currently the Note to Section 34(3) states that: Annual financial statements prepared under this section may be 
either General-Purpose Financial Reports or Special Purpose Financial Reports as defined by the Australian 
Accounting Standards Board.   

These Accounting standards are the ones to be applied to Tier 1, Tier 2, and Tier 3 buildings. (i.e. buildings with 10 
or more lots). 
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Today almost all OCs prepare Special Purpose Financial Reports to meet their obligations.  Given the nature of OCs 
as not for profits this is not unreasonable.  But the Australian Accounting Standards Board (AASB) is abolishing that 
class of reports.  This will require all OCs with 10 or more lots to move to a more onerous and expensive General 
Purpose Financial Reporting Standard. 

This will impose a significant cost burden on all OCs with no demonstrable benefit in terms of reporting to OC 
members given their size and operations as a Not for Profit. 

Remedy: 

i The Note following Sect 34(3) is removed from the Legislation. 

ii The appropriate level of reporting is defined on the Regulations and make it clear that Special Purpose 
Financial Reports can still be prepared as they do not need to be reported to ASIC as a Regulator.  But 
rather to be prepared in a form defined by the Director. 

iii Using Section 200 of the OC Act the form of the Financial Accounts for each Tier could then be published 
by the Director. 

This would deliver repor9ng standards aligned with the specific needs of an Owners Corpora9on and its complexity 
based on size. 

Insurance Sec*on 65 of the OC Act  

Whilst past reforms sought to tackle commissions etc in rela9on to insurance outside of that there are some key 
issues that need to be addressed with respect to Insurance. 

Sect 65 Valua2ons 

This is a key input to the insurance premium process. Currently Sect 65(2) of the OC Act specifies a 5-year interval 
between valua9ons in all building.   

But in Tier 1 and Tier 2 buildings 5 years between valua9ons is too lengthy a period given the risks from 
underinsurance arising from construc9on cost infla9on in a long period.  In a full replacement event in years 4 and 
5, even if an insurer applies CPI to the base figure, a building is likely to be under insured as construc9on costs have 
consistently outstripped the all groups CPI seasonally adjusted measure published by the ABS over several years. 

If a building is under insured in the event of a claim the shorpall in funding the replacement of the building needs 
to be made up by all owners based on lot liability.  Separately it also leaves all lenders on lots in the property with 
a poten9al exposure. 

Remedy:  
 
For Tier 1 and Tier 2 buildings Sect 65(2) valua9ons should be obtained at least every 3 years to reduce the risk of 
under insurance. 
 
Who undertakes Sec*on 65 Insurance Valua*ons especially in Tier 1 and Tier 2 buildings  

The second issue in rela9on to Sect 65(2) reinstatement/replacement valua9ons is the skill and qualifica9on basis 
of the party undertaking the work par9cularly Tier 1 and Tier 2 buildings where complexity of construc9on and 
therefore accurate replacement cost valua9on is vital. 
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Currently valuers and real estate valuers put themselves forward to undertake this work.  They are unlikely to 
possess the skill set needed to perform the task in complex buildings.  A valuer can advise on the market valua9on 
of the asset for lending/borrowing purposes, (i.e. a valuer focuses on an asset's financial value.) 
 
But that is an en9rely different valua9on model and skill set needed to assess the cost to demolish and rebuild the 
building.  The appropriate skill set in complex buildings are those held by Quan9ty Surveyors who specifically 
qualified in this func9on and specialise in advising on the cost to design and construct. (i.e. a quan9ty surveyor 
focuses on the cost of its construc9on and ongoing asset costs).   
 
Remedy: 

For Tier 1 and Tier 2 buildings Sect 65(2) valua9ons should be provided by a Quan9ty Surveyor registered with the 
Victorian Building Authority.  This should be inserted either into the Act or in the Regula9ons. 

The firm retained for this work should be retained to prepare the Maintenance Plan required under Sect 36(1) for 
a Tier 1 and Tier 2 building.  Again, this could be inserted by way of Regula9on. 

Management of Finances held on Trust (Sect 122(2))  

Wording in the 2021 amendments was introduced to make it clear that an OC’s funds were held on Trust and were 
not part of the assets of an OC Manager. 

The use of the word “Trust” is misunderstood by some OCs that the Funds managed by the OC manager are in a 
Trust Account.  This is not the case. 

The size of funds held in an OC banks accounts, par9cularly in Tier 1 and Tier 2 buildings with both Maintenance 
and Opera9ng levies will frequently exceed $millions.  This money is exposed to the control systems of the OC 
manager.  Whilst they may have systems in place there is no protec9on against fraudulent misuse of these funds 
par9cularly if the perpetrator is a director of the OC manager. 

Exis9ng OC insurance policies and OC Manager insurance policies are ineffec9ve to cover the full loss of funds by 
an OC.  Further the insurance policies of an OC do not provide for this loss. 

At present these is no comprehensive view on the total Funds held and managed by OC managers across the 
Victoria.  The total volume of funds under management undoubtedly runs to the $billions and growing.  Accordingly, 
it is a poten9al honey pot for fraud. 

Remedy: 

There is a strong case for 9ghter regula9on of funds under management by an OC manager as agent for the OC and 
increased OC Management Company insurance cover to cover this risk. 

Asset Registers (Sect 144j) and Asset Register (Sect 67k) are different registers: Confusion needs to 
be clarified (Q2) 

Sec9on 144(j) refers to a Register of Assets and Liabili9es.  That is an accoun9ng concept.  Unfortunately, this can 
be confused with a “Asset Register” required to be provided under Sec9on 67(k) of the OC Act.  In a company major 
assets would be held on the Balance Sheet.  But the ownership structure of an OC as a collec9ve means that the 
OC as an en9ty does not own the assets it merely manages them on behalf of the collec9ve group. 

The intent of Sec9on 144(j) needs to be clarified by Regula9on.  Logically the only Asset of an OC is Cash from fees.   

The assets referred to in Sect 67(k) are the major items of plant equipment needed to be included in a Maintenance 
Plan but are not held on a Balance Sheet as they are “common property” collec9vely managed by the OC. 

 
Remedy: There is a clear case for the confusion to be clarified either by Regula9on of by the Director using their 
Powers under Sect 200 of the OC Act. 
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Should changes be made to be1er support the uptake of electric vehicle charging 
sta8ons, the installa8on of fibre internet connec8ons and/or improve owners 
corpora8on experiences with embedded networks? (Q44) 
 
Embedded Networks (Q44): 
 
There is a clear issue confron9ng an OC which wishes to exercise a power of choice and opt out en9rely from the 
Embedded Network arrangements in place in a building.  Aside from unwinding its contract arrangements with an 
Embedded Network Manager there is a significant penalty arising under the Distribu9on Code and the Victorian 
Service and Installa9on Rules (SIR). 
The Code and the SIR enable a Distributor to treat every customer op9on out as a “New Connec9on” and require 
re-metering.  This can add up to $2,000 per lot (fees and electrical contractor costs) should an OC wish to terminate 
the Embedded Network Arrangement.  This is a loophole in the regulatory framework that needs to be closed. 
Legacy impact of Developers holding 99-year leases over electrical infrastructure 
At the ini9al mee9ng of the Owners Corpora9on some Developers enter 99-year leases for key elements of the 
electrical infrastructure in a building that then enable them to be the interface with an embedded network 
manager.  This lease is via a special purpose vehicle they control which may receive a trailing commission from the 
sale of electricity.  The effect of these arrangements is that they eliminate the ability of any owner in a building to 
opt out of the embedded network or for the OC to access the infrastructure without their approval.  That may even 
include installing EV infrastructure unless they provide the infrastructure.  The OC is effec9vely 9ed into contracts 
rela9ng to the Embedded network. 
 
Remedy: 

1. The Minister for Energy and Resources will need to Issue a Ministerial Order under the Electricity Industry 
Act closing the loophole exploited by Distributors defining exi9ng an Embedded Network as a “New 
Connec9on”.  This could be supplemented by senng the fee for this form of “New Connec9on” at Zero$. 

2. It is impera9ve that Government iden9fies a mechanism to unwind unconscionable arrangements that 
have 9ed OCs into 99-year leases over key electrical infrastructure so that owners and an OC can exercise 
their power of choice. 

The installa*on of fibre internet connec*ons (Q44) 

The Telecommunica9ons Act already provides for any provider to have access and install equipment on common 
property.  Some may not wish to do this because of cost.  Even the NBN may take a similar view. 

Remedy: 

Accordingly, no ac9on is required 
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Topic 2: Short-stay accommoda:on  
General Comments on this Topic. 
Southbank3006 as a community group has an aim to bring a diverse community together breaking down the 
barriers created in vertical living in the most densely populated post code in Australia.  We strive to be solutions 
focussed on Liveability solutions and redefining how we approach issues to open space and traffic management to 
encourage social and community development. 

One of the consistent themes that people say impacts on their livability when asked why they joined SB3006 is 
“Short Term Accommoda9on”.   

Short Stay lenng impacts the lives of residents across Tier 1 buildings in Southbank.  Aside from the breather created 
by Covid restric9ons short stay opera9ons have grown especially that managed by “industrial operators” opera9ng 
across mul9ple plaporms (i.e. AirBnb and Stayz and Bellla Stayz). 

The City of Melbourne es2mated in September 2023 that 14% of the housing stock across the Municipality was part 
of a Short-Term le^ng arrangement. 

One of the consistent themes that people say impacts on their liveability when asked why they joined SB3006 is 
“Short Term Accommodation”. 

The response of the State over the years, par9cularly the 2018 reforms on this issue has been flawed.  Influenced 
by roman9c ideas promoted by accommoda9on plaporms of a struggling individual with a spare room or sharing 
with a “local family”.  More recently their marke9ng has shioed to offering an “Experience”.  Unfortunately, the 
“experience” of owners adjacent to  a short stay apartment being rented by “industrial operator” is a painful 
nightmare.   

We are aware of 2-bedroom apartments where 14 people have been found on a Saturday night or a 4-bedroom 
apartment with a planning approval for 8 people being adver9sed to sleep 14 people and up to 40 people partying 
over a long weekend 

The reality is that Short Term Ren9ng has morphed into industrial scale lenng opera9ons.   

The 2018 reforms have had minimal impact on the lived experience.  Efforts by Council and Owners Corpora9ons 
over the years have been stymied by “sharp lawyers” manipula9ng a judicial system fixated on administra9ve 
procedures rather than addressing the fundamental social issues at stake and protec9ng the livability of residents. 

If we are serious about addressing access to housing in areas like Southbank and Docklands, then unlocking the 14% 
of stock 9ed up by Short Term operators and releasing this into the market for the purpose for which these 
proper9es were planned and built is key.  Reform would deliver the owners of this rental stock more secure long-
term rentals which are closer to the market and ensures the asset is professionally managed and maintained. 

Southbank3006’s calcula9ons, based on the informa9on published by the Council, a Short-Term industrial scale 
operator in Southbank with 50 proper9es arbitraging the rental market by entering a 12-month lease and then 
subleasing the same property for short term rentals could be making a gross profit of $22.5k per week based on 
current rents in the area.  This impact on the rental market is driving up rents for others, leaving many struggling to 
find accommoda9on close to where they work, and reportedly leading to overcrowding in smaller apartments with 
the number of residents exceeding the design and occupancy cer9ficates. 

If 14% of the housing stock in Southbank is caught up in short term accommoda2on, poten2ally this has withdrawn 
1,600 apartments from housing in the area.  Using this stock as a surrogate for hotel accommoda9on impacts on 
the projec9ons that developers have about market demand, and calls into ques9on the planning approvals on which 
developments were based.  That is, it was built to provide permanent housing stock not a surrogate for hotel 
accommoda9on.  Short term accommoda9on then is a major distor9on in the opera9on of an efficient property 
market for everyone. 
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Need to rebalance Individuals Property Rights V Collec9ve Responsibility and OC Members rights to Quiet 
Enjoyment.  The so-called contribu9on to the Victorian economy touted by operators and plaporms ascribes Zero 
cost to the impact on other apartment owners and OCs.  By valuing the impacts on an OC and adjacent owners at 
Zero every study of Short Stay’s supposed economic benefits to the Victorian economy is founded on a set of lawed 
economic assump9ons.  They are mere puffery designed to put “lips2ck on a pig”. 

It is instruc9ve that Southbank3006’s membership overwhelming state that the number one reason they join the 
Residents Group is the impact on liveability of Short Stay accommoda9on in Southbank. 

Response to Ques)ons for consulta)on  
Are the 2018 changes to the Owners Corpora*ons Act regarding short-stay accommoda*on mee*ng 
their objec*ve of managing guest behaviour? Please share any relevant examples or experiences. 
(Q7) 

The 2018 has had liFle impact on remedying the impact of short stay behavior paFerns in Tier 1 and Tier 2 strata 
buildings across Southbank.   

The 2018 legisla9on was founded on a flawed model of regula9on incapable of address the problem which inquiries 
leading up to it iden9fied.  It is post-factum regula9on inappropriate to addressing the impacts of Short Stay in a 
Tier 1 or Tier 2 Strata building.  It tries to redress a wrong aoer the event and does not prevent harm in the first 
instance.   

Redress models of regula9on are only effec9ve as the penal9es they can impose.  A further weakness is that they 
become legalis9c and bogged down in “procedural fairness”.  An owner suffering a “party central” short stay 
adjacent to their lot on a weekend wants immediate relief and ac9on not some delayed process which may take 
weeks or months before their grievance is addressed. 

Most OCs and owners have long given up any thought of seeking redress using the 2018 amendments.  
Unfortunately advocates of Short Stay point to the lack of ac9ons as evidence that Short Stay is not impac9ng 
owners or OCs.  That of course is pure sophistry. 

Are early signs indica*ng that the 2025 rules are effec*ve in reducing the need to rely on the 2018 
rules? Please share any relevant examples or experiences. (Q8) 

It appears that the number of OCs that have been able to successfully pass short stay rules to provide any meaningful 
comment.  The issues rela9ng to the 75% threshold seem to be dominant in conversa9ons with OC commiFees.  
That is people are giving up before even aFemp9ng change. 

What other changes are needed to be9er manage short-stay accommoda*on in strata 
developments?  (Q9) 

A model rule needs to be inserted into the Regula9ons to provide every OC with the same provisions to limit and 
manage Short Stay accommoda9on.  Because each OC must drao a Rule this not only increases legal costs but 
increases the likelihood that rules will be challenged at VCAT and over 9me having the intent of the legisla9on 
progressively watered down through VCAT legalism as has happened in the past.  A model rule overcomes that.  It 
worked for Smoking so it can work for Short Stay. 

The Principal Place of Residence (PPR) provisions require clarity as to how an OC is to assess what is a PPR if an OC 
needs to determine whether an owner is in breach of a Short Stay rule before it proceeded to VCAT.  Unfortunately, 
the Land Tax Act 2005 is inadequate to this task.  Including a Defini9on of PPR for the purposes of the Model Rules 
in the OC Act Regula9ons would assist. 

The penal9es regime that VCAT can impose for a breach have to be sufficient to be sufficient that an operator just 
doesn’t view them as a cost of doing business.  That is the revenues they receive for breaching a law far outweigh 
any monetary penalty. 
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The speed to obtain a VCAT order needs to be within days not weeks or months aoer the breach event. 

What are the early indica*ons of how the 2025 rules are working in prac*ce to help owners 
corpora*ons manage or restrict short-stay accommoda*on? Are they appearing effec*ve and 
enforceable, or do owners corpora*ons s*ll need to rely on the 2018 rules? For example, are there 
challenges in determining whether the principal place of residence requirement applies to a lot? 
Please provide examples.  (Q45) 

Whilst the 2025 amendments put beyond doubt the ability of an OC to adopt a rule to beFer manage Short Stay 
accommoda9on the early indica9on is that they will have limited applica9on.  This arises from the 75% threshold 
test required for a Special Resolu9on needed to give effect to the 2025 reforms. 

As detailed in response to Q46 below the hurdles imposed by the special resolu9on test are so significant that most 
will either fail or chose to avoid failure by not even aFemp9ng to seek to restrict short stay accommoda9on. 

Because each OC must drao a Rule this not only increases legal costs but increases the likelihood that rules will be 
challenged at VCAT and over 9me having the intent of the legisla9on progressively watered down through VCAT 
legalism as has happened in the past.  

Remedy 

The most cost-effec9ve solu9on is to insert into the Model Rules a common rule for all OCs and thus enable those 
who wish to encourage Short Stay accommoda9on to pass a special resolu9on to Opt Out to enable Short Stay in 
their building. 

How is the 75% special resolu*on threshold working in prac*ce for owners corpora*ons which want 
to restrict short-stay accommoda*on? (Q46) 

We have detailed at length in Topic 7 the systemic flaws in the Design of the current 75% threshold for a Special 
resolu9on.  In summary the flaws in the Special Resolu9on legisla9ve framework are so severe as to erect significant 
barriers for most Tier 1 and Tier 2 OCs to give effect to the new powers afforded to manage Short Stay 
accommoda9on. 
 
Flaw No 1 in the Design of the exis.ng Vo.ng System – Non-Par.cipa.on is counted as vo.ng 
 

These rules, by their design effec9vely empower the minority to the detriment of the majority.  This arises because 
those who choose not to par9cipate are over empowered.   

It is assumed that those who do not vote are vo9ng NO to a proposi9on.  Whilst nonpar9cipa9on may be a 
conscious choice in the main it reflects either indifference, or because they cannot par9cipate for a variety of 
reasons. (e.g. they do not receive the papers because they live overseas.  This is why we offer postal and absentee 
vo9ng in Parliamentary elec9ons.  It is a flawed assump9on to ascribe their ac9ons with implicit power of vo9ng 
NO. 

Flaw No 2 in the Design of the exis.ng Vo.ng System – Sec.on 89B (2) is flawed - The Quorum 

Having a primary decision rule that 50% of the Owners must par9cipate as a ga9ng decision for a mee9ng or a 
ballot is a significant hurdle not found in NSW, WA, or SA.  Again, a 50% quorum rewards nonpar9cipa9on.  In other 
jurisdic9ons the quorum is determined by the number of people aFending the mee9ng either in person or by proxy.  
Thus, nonpar9cipa9on is not rewarded. 

Flaw No 3 in the Design of the exis.ng Vo.ng System – Sec.on 97(1) and 97(1A) and Interim Resolu.ons are 
contradictory. 

These sec9ons apply different tests to determine if an Interim Special Resolu9on can be applied.  Having different 
tests for the same purpose means that the law is rendered effec9vely useless. 
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Whilst both 97(1) and 97(1A) require a quorum Sect 97(1A) essen9ally empowers a single owner (i.e. 1) to control 
the outcome of a resolu9on even if 74.9% of owners voted in favour of it.  This is a perverse posi9on. 
 
The psychological barrier impacts 
 
These are created by a 75% threshold in the Special Resolu9on tests are significant.  In an OC this is characterised 
by: 

i A Low perceived probability of success.  This is because the high thresholds required for a Special 
Resolu9ons success is balanced against the lower than expected payoff for the same amount of work.  
The mental calcula9on is that genng that many people to agree will take too much 9me, effort, and 
nego9a9on. 
So, people disengage before trying (“why bother if it’s unlikely to pass?”). 

ii The most likely outcome in puYng a Special Resolu.on forward today is a LOSS.  Therefore, Loss aversion 
comes into play.  CommiFees wish to avoid the poten9al embarrassment, wasted effort, or poli9cal cost of 
failure.  These loom larger than the poten9al gain of success. 

iii It shiZs mo.va.on from “let’s give it a go” to “don’t even start” created by the high bars required by a 
Special Resolu9on. 

These psychological barriers have and will con9nue contribute to the low take up of OCs passing rules to address 
Short Stay accommoda9on in 8 months since passage of the legisla9on empowering OCs to act on this maFer.   
 
A Ballot is also flawed given the Quorum and Administra2ve 2me constraints. 

Even with a Ballot the hurdles to pass a Special Resolu9on are excessively high.  50% of all owners need to vote and 
vote YES. The second barrier is the administra9ve deadlines imposed.  There are only fourteen Days allowed 
between dispatch of the papers and their return.  When there are high numbers of non-resident owners, many of 
whom are overseas, this poses an insurmountable logis9cs problem.  Again, this process unfairly ascribes non-
par9cipa9on as a NO vote. 

If the 2018 provisions are retained, how could they be improved to make them less burdensome for 
owners corpora*ons to use? (Q47) 

We have set out in response to Q7 the inherent flaws in the design of the 2018 reforms.  Any reforms to them need 
to simplify the process, lessen the burden of proof needed for an OC or an owner to prove harm and increase the 
penal9es on operators and plaporms.   
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Topic 3: Financial hardship  
Response to Ques)ons for consulta)on (Q10, Q12, Q13 Q49 
When you buy a Strata Property you become part of a Collec9ve.  You have not become a member of a Coopera9ve, 
a shareholder in a Company, or a member of an Associa9on.  Every individual has a responsibility to the Collec9ve 
Good and that relates to the maintenance and opera9on of the common property.  That is the Common Good takes 
precedence it is a collec9ve and in that it has a unique place in our organiza9onal forms something that many 
struggle with in understanding. 

The proposi9on about Financial Hardship: 

i Impacts on an OC’s finances 
ii Impacts on an OC’s ability to borrow for key works including sustainability and EV 
iii Confuses an OC, which is a not-for-profit en9ty with a for profit business. 

Australian Financial Services Authority (AFSA) and Commonwealth AIorney General’s reforms need to be allowed 
to work 

AFSA the Australian Government agency responsible for the regula9on of the personal insolvency (bankruptcy) 
reports2 that the profile of a typical debtor in the insolvency system is: 

 
AFSA data indicates that owners of proper9es in strata buildings are outliers in the system and that the reasons for 
people entering bankruptcy are complex and involve many issues.  They are not unidimensional and frequently 
impacted by other social issues including gambling and substance dependency. 

AFSA has in place a Vulnerability Strategy for individuals facing financial hardship and are working with community 
agencies and other stakeholders to enhance this strategy. 

Further the Commonwealth AForney General is progressing a range of reforms to personal insolvency. Amongst the 
reforms is increasing the minimum threshold from $10,000 to $20,000 and applying annual indexing to that 
threshold.   

These reforms, coupled with AFSA’s work on a Vulnerability Strategy, will afford individuals facing financial hardship 
beFer protec9on than seeking to shio responsibility onto Owners Corpora9ons and their CommiFees.  That is the 
reforms that NSW pursued have been overtaken by events at Commonwealth level.  These should be allowed to 
develop before the Victorian Government complicates maFers and poten9ally crea9ng a rao of unintended 
consequences for all owners in Strata. 

  

 
2 Page 9 AFSA State of the Personal Insolvency System 2023/24 
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The system is working well at present. 

OC’s already work with individuals in buildings on a case-by-case basis to address arrears and all owners are advised 
of the ability to enter a payment plan if facing financial difficulty.  There is no evidence that they act in a capricious 
or arbitrary manner.  In fact, their collec9vist structure means that they work with each other to resolve issues when 
they become known. 

The exis9ng frameworks have many checks and balances in them before maFers even appear at VCAT much less 
end up in a bankruptcy pe99on or a Sheriffs order.  These laFer events are the extreme outliers not the norm. 

Who are problem non-payers? Q48, Q51 

The evidence around OCs in Southbank and Docklands is that most long-term bad debtors involve overseas owners 
frequently with unoccupied apartments.  Being able to move on this cohort and obtain court orders is a last resort 
as it is an expensive and lengthy process but is the only path that resolves debts which this group of owners view 
payment of OC fees is an op9onal expense. 

The second cohort involves investor owners with a real estate agent involved but the lenng agreement has all rents 
directed to the owner.  This direc9on is used as a mechanism to bypass the provisions in the OC Act that would hold 
the Real Estate Agent liable for payment of the fees from the rents they receive.  Again, overseas owners are 
overrepresented in this group.  This prac9ce needs to be addressed by the Review and the relevant Regulators of 
Real Estate Agents and OCs. 

Cost of Living arguments and Affordability 

It is claimed that these reforms are needed to address a “cost of living” issue and housing affordability.  Whilst cost 
of living pressures have been real for many people it is wrong to base public policy on an assump9on that “cost of 
living” is a to address a structural failure in the economy then to avoid entrenching a “right” such as the one being 
proposed is to insert a sunset clause on its opera9on.  Government has available to it beFer and more targeted 
measurers to address “cost of living” issues for all Victorians.  Since these are directed and budget funded they can 
be varied as the wider issue of cost of living is addressed via economic and wage growth.  An OC is not a subs9tute 
for an income security program. 

What the u2lity sector experience teaches us as a lesson for Strata and OCs Q12 

The experience in the u9lity sector is that retailers now assume that 5% to 10% of their customer base will seek to 
have a “payment plan” and claim financial hardship.  The regulatory framework governing them, including puni9ve 
penal9es for refusal, mean that any person who calls and states they are facing financial hardship is automa9cally 
granted a payment plan.  They do not even need to adhere to that plan and can seek a further plan genera9ng a 
perpetual loop of “never never”. 

An OC as a small not for profit body unlike a for profit business cannot sustain such prac9ces unless it smears the 
burden across all lot owners.  This is a func9on of its collec9ve structure. 

Impact on other owners and renters needs to be considered before embarking on this policy: Q12, Q49 

i. First there is the smearing impact of an OC having to budget a bad debt provision based on other industries 
of 5% to 10%.  This will drive up the fees for all owners and has the poten9al to increase the number of 
“financial hardship” claims. 

ii. Increasing OC fees on investor owners of lots will flow into increase rents for tenants.  That needs to be 
factored into any thinking as a significant unintended consequence that will further impact housing 
affordability for those targe9ng to move from ren9ng into home ownership.  

iii. The OC needs to assess “financial hardship and report on it to an AGM.  This has the poten9al to develop a 
name and shame event with an OC commiFee being asked to jus9fy its ac9ons by the collec9ve group. 
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iv. The OC act provides that any owner has access to all OC records.  These are not owned and controlled by 
the OC Manager.  Having a formalized process will mean that the personal details and financial posi9on of 
individual owners will be available to all their neighbours. 

Ability to borrow for important measurers including sustainability items and EV charging will be at risk.  Q12, Q49 

i. Many OCs need to take out a loan to fund cri9cal work/improvements ooen a large unforeseen cost (e.g. 
Removing Cladding) or want to install a sustainability element such as EV charging. 

ii. Lenders effec9vely secure their loan by relying on the cash flow from OC Fees as the security.  This means 
that they can provide loans at lower rates (8% to 10% at present) than classic unsecured financing which 
would aFract rates around 20%+. 

iii. But once Financial Hardship can be claimed by any party (as occurs in energy retailing) then the security of 
the loans is undermined  

iv. In this environment either the costs of borrowing will be increased, or the worst-case loans could fall into 
default because an OC cannot meet its repayment obliga9ons. 

v. Once an OC is in default the lender will seek to have recourse against all OC members given its collec9ve 
structure. 

vi. Accordingly Financial Hardship will impact on OC borrowing ability and costs of borrowing are major 
unintended consequence of this policy push by the par9es saying it is necessary. 

In summary: 

i. This proposi9on to require an OC to offer Payment Plans needs to be rejected.  The reasons that people 
enter bankruptcy are complex and ooen linked to wider issues such as gambling and substance 
dependency.   

ii. The unintended consequences of the proposi9on to require an OC to offer Payment Plans are significant as 
are the costs to most owners.  An OC is not a subs9tute for an income security program nor a lender. 

iii. If pursued the proposi9on to require an OC to offer Payment Plans poses an existen9al risk to the viability 
of the opera9ons of Strata schemes and all Owners Corpora9ons. 

iv. There are more appropriate policy tools and programs available to Government to deliver “cost of living” 
measurers. 

v. The measurers being put in place by the Commonwealth and AFSA’s “Vulnerability Strategy” need to 
support by the Victorian Government and allowed to work. 
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Topic 4: Manager Conduct  
General Comments on this Topic. 

OC Management Company Issues 
Industry Consolida8on via ver8cal and horizontal integra8on – Transi8oning from a 
co1age Industry 
This industry has over the past 15 to 20 years witnessed a seismic growth as apartment development and the 
amount of housing stock that is covered by Strata laws has grown.  All demanded the provision of OC Management 
services.  What started as small family run prac9ces based around accoun9ng or real estate have morphed into 
businesses with large employee numbers and significant turnovers. 

Whilst much of this has been aFributed to organic growth in the addressable market there have also been significant 
consolida9ons or “roll up” ac9vi9es.  These have also involved horizontal integra9on with movements into facili9es 
management, fire services, insurance brokering, property management and the emergence of Developers as Facility 
Managers.3 

Whether any of these mergers were submiFed for any form of no9fica9on under Sec9on 51 of the Compe99on and 
Consumer Act is not known.  What has emerged some large-scale businesses cross selling services. 

The growth of the industry has never been subjected to any compe99on assessment and the media events in 2024 
highlighted the absence of a wider view on the industry and the effect on OC members.  From 1 January 2026 the 
ACCC will have a beFer Mergers framework which hopefully will capture events in this industry.  But the damage of 
the past s9ll needs to be addressed.  We have set out a couple of the issues in response to the Review’s Topic 4 
Manager Conduct item. 

Conflicts of Interest con*nue to exist used as a mechanism to bypass OC Contract Terms 

The Tier System is the key: - This was a significant change by recognising the requirements of different sized 
communi9es required different approaches to management and opera9ons.  Further it paved the way to recognise 
the repor9ng and opera9onal maFers of OC varied according to size.  That is a one size fits all approach on every 
maFer is not fit for purpose. 

Expanding use of the Tier System to cover more mandated items especially for Tier 1 and Tier 2 buildings.  This group 
of more complex buildings need to be considered.  This par9cularly relates to governance and arrangements rela9ng 
to service providers in Tier 1 and 2 buildings. 

Clear Structural Separa*on is required in key func*ons in Tier 1 and Tier 2 buildings. (Q6 & Q52) 

Frequently OC managers are part of a group that offers mul9ple services and cross sells these to the Owners 
Corpora9on and to individual owners in a building.  Part of this is historical and a func9on of failures in or avoidance 
of the Merger’s protocols in Sec9on 51 the Compe99on and Consumer Act. 

It is not uncommon in Tier 1 and Tier 2 Buildings for facility management to be bundled with OC management as a 
package to an OC.  This allows the OC manager to sell its OC management services as a loss leader and take higher 
margins on the facility management component as it is an unregulated func9on.  So long as it is made clear with a 
disclosure to the OC under Sect 122A the OC managers statutory obliga9on has been fulfilled. 

 
3 For example, we are aware that there exist enAAes that combine the funcAons of Builder, Developer, OC Manager, Real Estate sales 
and leTng agents, Insurance Brokers offering a service web that an OC owner may never escape. 
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By linking both contracts and by having contracts of varying terms they can deliver a poten9al lock in strategy in 
terms of OC management contract.  Separately it also opens a loophole to avoid Sect 122B with commissions from 
suppliers channelled via the Facility Manager en9ty. 

Blending of these services in Tier 1 and Tier 2 buildings exposes OCs to poor financial control mechanisms with the 
same en9ty responsible for incurring expenses and approving them with no separa9on.  In larger proper9es with 
$million dollar + budgets having the same party responsible opens the door to poten9al significant fraud that will 
be hard to iden9fy or control un9l well aoer the fact.  It is necessary to have fiscal controls in place, and this is best 
achieved by structural separa9on. 

Blending of func9ons imposes addi9onal costs if termina9on of the OC Manager and Facility Manager is required.  
Paying out the Facility Management contract which may have some years to run poten9ally erects a financial 
penalty/roadblock in replacing the OC Manager. 

The remedy: 

Introduce a defini9on of the term “Facility Management” in the OC Act. 

Consider requiring registra9on framework of firms offering Facility Management Services under the OC Act 

Immediately require strict structural separa9on of Facility Management services and OC Management services in 
both Tier 1 and Tier 2 buildings where the damage is greatest.  This could be achieved by requiring OC CommiFees 
to appoint separate en99es to deliver these Func9ons.  That is an OC Manager cannot deliver Facility Management 
services. 

Regulate strict prohibi9on that in Tier 1 and Tier 2 OCs that the parent or an associated child of an OC Manager 
cannot operate an en9ty that provides Facility Management services to Tier 1 and Tier 2 Owner Corpora9ons. 

OC Managers opera*ng as Real Estate and Legng Agents – significant conflict of interest: 

There should be a strict prohibi9on on OC Managers being part of a parent en9ty where there is an associated 
en9ty holding a Real Estate Agents license.  Again, Sect 122A of the OC act affords a convenient out.   

This raises poten9al conflict of interest between the OC Management func9on represen9ng the interests on OC 
members and the commercial interests of the Lenng Agent and Sales Agency func9ons being offered by the same 
group to investor owners in a building.   

In the case of a Breach by a tenant how does the OC manager enforce the breach no9ce against itself.  So called 
“Chinese walls” do not suffice nor trust me statements.  The ACCC has been rigorous in many industries in requiring 
strict structural separa9on a similar posi9on should become part of the mantra in the design of reforms of the OC 
Act. 

Remedy: 

A strict prohibi9on in Tier 1 and Tier 2 OCs that the parent or an associated child of an OC Manager cannot operate 
a real estate lenng or real estate sales agency if an en9ty in the group is the OC Manager for the Tier 1 or Tier 2 
OC. 

Developers appoin*ng themselves as Facility Managers at the Ini*al Mee*ng to manage the Defects 
period. 

A recent trend has been the prac9ce of Developers, who may also be the builder to appoint themselves as the 
Facility Manager at the Ini9al OC Mee9ng.  This places them is the posi9on of being able to manage the 
Defects/Warranty period to their own advantage.  This prac9ce will become more common when Developers will 
need to provide a Bond following changes to the Building Act.  By posi9oning them in the posi9on to manage and 
sign off the defects they can create a backdoor loophole to the Victorian Building Act’s proposed Developer bond 
processes.  This will be especially pernicious when the Builder is the Developer and when special purpose vehicles 
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are created for both func9ons leaving them able to be placed into external administra9on at will leaving owners 
and the OC with limited recourse. 

The Remedy 
There major lacuna needs to be addressed by Government in both the OC Act and the Victorian Building Act by the 
Victorian Building Authority (VBA). 

Contract Terms with an OC should include a Governance Framework covering: (Q14, Q16, Q52, Q55) 

i Separa9on of OC Management and Facility/Building Management Func9ons. 
ii Strict compliance with prohibi9on of commissions in both Facility/Building Management as well as in OC 

Managers.  So contractually include the provisions of Sect 122B of the OC Act in contracts with the par9es 
providing these services.  Breach of Sect 122B needs to be iden9fied in the Contracts with both OC 
Managers and Facility/Building Managers as a maFer that will lead to immediate “Termina9on Without 
Cause”. 

iii Details of all Facility/Building Management sub-contractors and suppliers to be tabled at every OC 
CommiFee mee9ng. 

iv All contracts with suppliers more than $1,000 require approval by the OC CommiFee before they are 
entered into by either the OC Manager or Facility/Building manager. 

v Payment – Separa9on of ordering and payment approval processes needs to be mandatory. 
vi Payment approvals from OC bank accounts require Chair or another OC member to authorise prior to 

payment. 
vii Insurance – A compe99ve process for the broker appointment who is paid a fixed fee by the OC for their 

services and the Client/Contractor rela9onship is established between the Broker and the OC so any 
commissions with the insurer are transparent to the OC as required by Corpora9ons Law. 

Improvements to OC Management and servicing of OC Commi;ees 
Contract should include Key Performance Indicators (KPIs) (Q55) 

Inclusion of Key Performance Indicators, linked to fee increments is key to con9nuous improvement in service 
delivery.  In Tier 1 and Tier 2 buildings to improve CommiFee performance.  It would assist if the Director of 
Consumer Affairs provided a guideline for OC CommiFees and OC Managers as a A Framework for Key Performance 
Indicators f(KPIs) or OC Managers.   

A suggested KPI guideline could cover: 

The suggested KPIs for the following areas: 

i Accoun9ng & Finance including creditor payment targets 
ii Fee No9ces 
iii Debt Collec9on: 
iv Correspondence: 
v CommiFee Mee9ngs: 
vi Annual General Mee9ngs: 
vii Communica9on with CommiFee and OC members (Response 9mes to calls and emails) 
viii Working with the Building Manager 
ix Breach no9ces: 
x General: Mee9ngs with Officer in Effec9ve Control with CommiFee  
xi Records Management 

Performance Repor2ng: 

OC Manager will report the KPIs defined in this contract at each CommiFee mee9ng in the following format: 
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KPI Met Not Met Comments 

    

Impact of non-performance 

If between 2 and 4 KPIs not met because of OC Manager controllable ac9ons in a Repor9ng Period*, excluding KPI’s 
related to the Annual General Mee9ng 5% of the monthly contract value for that Repor9ng Period is at risk 

For more than 4 KPIs not being met because of OC Manager controllable ac9ons in a Repor9ng Period*, excluding 
KPI’s related to the Annual General Mee9ng 10% of the monthly contract value for that Repor9ng Period is at risk. 

For KPI’s rela9ng to the Annual General Mee9ng not being met because of OC Manager controllable ac9ons 5% of 
the annual contract value is at risk 

The total amount of all penal9es in a contract year will not exceed 15% of the annual contract value. 

Earn back of penal2es: 

In the 3 Repor9ng Periods following a penalty being payable, if all KPIs are met, the penalty will not apply. There is 
no retrospec9ve considera9on of prior performance where all KPIs are met, i.e. credits will not accrue for all KPIs 
being met in a Repor9ng Period, except in the case of an earn back being applicable. 

Commi9ee Papers need to be in a standardised format 

In Tier 1 and Tier 2 buildings to improve CommiFee performance it would assist if the Director of Consumer Affairs 
provided a guideline for OC CommiFees and OC Managers on effec9ve Board Papers Decision making.  This should 
cover off the style, format and content of papers submiFed to the Board. 
This approach seeks to ensure that the material put before the CommiFee is concise, substan9ated by facts, 
realis9c about risks and argued within the framework of the OC strategic policy agenda.  A suggested guideline for 
OC Papers might include the following elements: 

i Subject/Title and Agenda Item No 
ii Execu9ve Summary and high-level summary of financial implica9ons if any 
iii Background Outline to issue being addressed 
iv Key Issues and Financial Implica9ons to be considered  
v Op9ons available to commiFee  
vi Recommenda9ons  
vii Decision required 
viii Any detailed papers and suppor9ng analysis in support should be labelled and appended as AFachments 

and referenced at the Key Issue to which it refers as to where the aFachment  
ix Papers should not exceed 2 to 3 pages in length. 

Training for Commi9ee Members (Q7) 

There is an urgent need for Training for CommiFee members via online training modules.  The Governance Ins9tute 
and the Australian Ins9tute of Company Directors recommend this for directors of both companies and not for 
profit en99es. 

For all OCs all members elected to an OC commiFee should be required to undertake an induc9on program targeted 
at impar9ng a knowledge of the OC Act, the role of commiFees, governance and compliance, should be undertaken 
in the 29-day period following an AGM. If they fail to complete the training, then their appointment to the OC 
CommiFee should not be confirmed. 

For Tier 1 and Tier 2 buildings addi9onal modules should be completed in budge9ng, purchasing, insurance and risk 
management within 2 months of the AGM.  These should be op9onal for Tier 3 and 4 building commiFee members. 

  



 

Page 20 of 32 

Should Contracts be brought withing the umbrella of Australian Consumer Law (Q 57) 

Bringing both Contracts for the provision of both OC Management and Facility Management within the ambit of 
Australian Consumer Law (ACL) will provide OCs and their CommiFees with important protec9ons against both 
Misleading, Decep9ve, and Unconscionable Conduct. 

More importantly it will provide beFer protec9on against unfair contract terms and the ACL's restric9ons on unfair 
contract terms in standard form contracts for small businesses.  This is par9cularly important in OCs as it affords a 
level of protec9on against the self-renewing nature of OC management contracts and the prohibi9ve costs when 
appoin9ng a new OC Manager.  These provisions, and claims to ownership of records by OC Managers should fall 
within the ambit of the ACL provisions if it is applied.  

Bringing the service contracts for OC Management and Facility Management within the ambit of the Australian 
Consumer Law (ACL) would provide a level of support to OCs when appoin9ng a new manager to minimise the costs 
in obtain records when moving to a new OC manager.  It would ensure that the intent of the 2021 amendments on 
the term of appointment of an OC Manager is not thwarted by inclusion of “unfair contract terms” and provide 
access to regulators to intervene on behalf of an OC.  Even the prospect that a regulator may intervene will alter 
behaviour. 

Op*ons to help ensure fees are fair, consistent, and transparent across similar Owners Corpora*ons 
(Q 59) 

The simplest op9on is for the Director to undertake industry surveys to benchmark fees within Tiers.  This would 
increase transparency in the industry.  The benchmarks should include a descrip9on of the services being delivered 
for the level of fees.  The industry suffers from a race to the boFom as OCs seek lower fees.  That “cheap and 
cheerful” approach delivers many of the problems OCs complain about their managers in the “pay peanuts and get 
monkeys”.  The Director should educate OCs that the 9me taken to service typical OCs by Tier. 

A useful model for the Review to look to is the key role APRA plays in benchmarking superannua9on fund fees and 
performance through its Annual Performance Test and its MySuper Heatmap.  Both are designed to increase 
transparency, and hold super funds accountable for poor performance, and ul9mately improve member outcomes. 

Labour Market Issues and an Australian Qualifica*ons Framework – A major Lacuna (Q58) 

There is liFle or no labour market planning being undertaken despite the significant growth in the number of 
apartment buildings and hence the number of OCs requiring management. 
Although the barriers to entry in this workforce are low, given the lack of any creden9alism, the increase in demand 
for skilled staff is going to drive increases in wages feeding into OC Management Company costs.  That must in turn 
flow into higher fees or insolvencies of OC managers. 
 
There is a clear need for labour market planning for the industry and along with that to be ins9tuted including skills 
training and CPD for OC managers.  OCs and OC Management is a Regulated Industry, but it appears to be the only 
regulated industry where there is no Qualifica9on Framework.  Absence of industry specific qualifica9ons and 
training and ongoing CPD is a glaring omission given the impact on the lives of 1m+ residents in strata in Victoria 
and the $b value of the assets impacted by the ac9ons of OC Managers.  How this situa9on has been able to evolve 
in incomprehensible and needs to be addressed urgently with Training Authori9es. 
 
Records Management and Transfer (Q6, Q57) 

Because OC Managers mistakenly view the records of the OC as their property, they view them as an asset they 
can leverage if their contract is under review.  They set this up by: 

i Use of bespoke finance packages offered by third par9es which have no simple migra9on Applica9on 
Program Interface (API). 

ii Use of incompa9ble records management systems 
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iii Filing of records (minutes and key papers) on their IT infrastructure means that the cost of churning 
to a new manager can not only be expensive in terms of expense but also in terms of 9me and loss of 
data/records. 

Exis9ng OC Managers contracts usually contain a significant $ cost they can levy and OC on either their contract 
not being renewed or their termina9on. 
 
Remedy 

i. These prac9ce needs to be addressed by the review. 
ii. Separately a prudent OC commiFee of Management should set up its own document reten9on 

systems outside of the OC Managers.  The license for the OC CommiFee’s systems should in in the 
OC’s name to avoid Considera9on4. 

iii. Bringing OC Management contracts within the Australian Consumer Law would provide a level of 
support to OCs when appoin9ng a new manager to minimise the costs in obtain records when 
moving to a new OC manager. 

Strata Commissioner V Director Consumer Affairs and how to fund (Q8) 
The benefit of a Strata Commissioner is that there will be a resource dedicated to addressing the policy and 
regulatory requirements of OCs.  How that is resourced and which Department that is in is key if it is to be a step 
change from the Director of Consumer Affairs. 

A Strata Commissioner should be part of a Ministry aligned with what it is seeking to regulate. The logical fit is the 
Ministry of Housing and Building alongside the Victorian Building Authority.  It would also bring together policy for 
mul9-unit dwellings and single unit dwellings. 

Funding for this new office via a levy on all OCs and on all OC Managers is a logical hypothecated revenue model.  
Senng it based on OC Tier levels for OC’s and the number of each 9er managed by an OC manager has some 
elegance to it. 

 
  

 
4 Typical cloud-based services are those provided by BuildingLink and MyBos.  Both enable storage of criAcal policies, documents, 
minutes, maintenance plans, insurance policies rules etc. and offer portals where all owners and residents can view these.  They also 
offer direct communicaAon channels by SMS and email to all owners so an OC CommiGee can communicate directly and speedily with 
all owners and residents without relying on the OC Manager.  Social media plaHorms such as Facebook and WhatsApp require 
parAcipants to voluntarily install an app on their smart phone do not provide the funcAonality required in an OC and contain inherent 
security flaws and thus should be avoided by OCs. 
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Topic 5: Non-Compliance & resolving disputes 
Response to Ques)ons for consulta)on  
 

Enhancing Engagement and Transparency through specialist Cloud based Database Plakorms and 
not social media is required (Q19) 

Owners corpora9on commiFees are responsible for making decisions that affect the day-to-day opera9ons, 
governance, and overall wellbeing of residen9al buildings and their communi9es. Ensuring that these decisions are 
clearly communicated to lot owners and residents is fundamental to building trust, fostering engagement, and 
maintaining a harmonious living environment. 

Cloud-based services such as BuildingLink and MyBos have revolu9onized the way owners corpora9on commiFees 
communicate and interact with their communi9es. These plaporms serve as secure, centralized hubs where 
essen9al policies, mee9ng minutes, maintenance schedules, insurance documenta9on, and community rules are 
stored and easily accessible to all registered owners and residents. Rather than relying on tradi9onal methods—
such as no9ce boards, posted leFers, or the intermedia9on of an Owners Corpora9on Manager—commiFees can 
now deliver informa9on directly, instantly, and efficiently. 

A key advantage of plaporms like BuildingLink or MyBos is their comprehensive suite of communica9on tools. 
CommiFees can send SMS and email no9fica9ons to all owners and residents, ensuring important decisions, 
updates, or urgent announcements reach everyone in real 9me. For example, when the commiFee decides on new 
building policies or schedules essen9al maintenance works, these updates can be broadcast immediately, reducing 
confusion and improving compliance.  Separately if there is an interrup9on to services etc residents can be advised 
of the event and the ac9ons being taken to remedy and an9cipated 9me of an outage. 

Furthermore, these plaporms facilitate two-way communica9on. Owners and residents can log issues, ask 
ques9ons, or provide feedback directly to the commiFee via the portal. This not only streamlines the process for 
repor9ng problems or voicing concerns but also ensures that every interac9on is logged and archived, crea9ng a 
reliable corporate history and a transparent record of all communica9ons. 

Compared to social media plaporms like WhatsApp or Facebook, which require voluntary par9cipa9on and lack the 
security and func9onality necessary for organiza9onal management, BuildingLink or MyBos and similar applica9ons 
are purpose-built to support the unique needs of owners corpora9ons. They safeguard privacy, enable facility 
bookings, and help commiFees maintain clear lines of communica9on without depending on third-party managers 
or user consent to join informal groups. 

In summary, commiFees that leverage cloud-based services like BuildingLink and MyBos and similar applica9ons 
are beFer equipped to communicate decisions, engage with stakeholders, and ensure that everyone in the 
community is informed and empowered. These plaporms foster transparency, accountability, and a sense of 
collec9ve responsibility, strengthening the fabric of strata living. 

Developers appoin*ng themselves as Facility Managers at the Ini*al Mee*ng to manage the Defects 
period. (Q26) 
A recent trend has been the prac9ce of Developers, who may also be the builder to appoint themselves as the 
Facility Manager at the Ini9al OC Mee9ng.  This places them is the posi9on of being able to manage the 
Defects/Warranty period to their own advantage.  This prac9ce will become more common when Developers will 
need to provide a Bond following changes to the Building Act.  By posi9oning them in the posi9on to manage and 
sign off the defects they can create a backdoor loophole to the Victorian Building Act’s proposed Developer bond 
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processes.  This will be especially pernicious when the Builder is the Developer and when special purpose vehicles 
are created for both func9ons leaving them able to be placed into external administra9on at will leaving owners 
and the OC with limited recourse. 

The Building Act Reforms are cri2cal going forward 

Construc9on Defect issues result from failures in compliance and enforcement by the VBA.  During construc9on.  
Logically the reforms to the Building Act are designed to address these going forward.  OCs are ill-equipped to 
address defects especially during warranty periods.  There are a range of tac9cs that builders can employ to delay, 
deflect, deny, and derail construc9on defects un9l both warran9es and liability periods expire. 
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Topic 6: Collec:ve sales  
General Comments on this Topic. 
If the Review is looking for guidance and models on this subject it could look to the provisions in the Corpora9on 
Law with respect to Court Approved Schemes of Arrangement and separately the Compulsory acquisi9on tests for 
other Mergers and Acquisi9ons to move post 90% control. 

Separately it might look to the social costs flagged in the Victorian Government’s program of high-rise tower knock 
down and replacement for guidance that this is a policy area that is mul9faceted in its costs. 

This is not a pressing item for the review.  Over 9me it may become one, but it should be shelved in favour of more 
pressing issues of reform. 
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Topic 7: Vo:ng processes 
General Comments on this Topic. 
The Special Resolu9on provisions in the Act are poorly draoed, are premised on flawed tests and logic, and create 
a level of complexity not evident in other jurisdic9ons par9cularly WA, NSW, and SA.  We have set out how this can 
be addressed. (See Figure 1 below for the complexity of the law today) 

The Proxy provisions contained in Sec9on 89d and Regula9on 8A(a) are badly draoed, contain undefined terms, and 
lack some procedural fairness.  Coupled with the draoing of the Special Resolu9on provisions they make the passage 
of Special Resolu9ons almost impossible.  (See Figure 2 below) 

Response to Ques)ons for consulta)on  
Are the current vo*ng processes clear, effec*ve, and fair for all lot owners? What is working well and 
what is not working well? Please provide specific examples. (Q32) 

We have set out at Figure 1 below the maze of business rules that need to be followed for the successful passage 
of a Special Resolu9on under the OC Act as draoed.  This demonstrates the difficulty of passing a Special Resolu9on 
and demonstrates that what is in opera9on today is NOT working well 
 
The current law has an implicit assump9on that in an OC vo9ng is compulsory vo9ng when vo9ng is op9onal.  This 
is a fundamental design flaw which leads to perverse outcomes.  It needs to be addressed.  By applying super 
majority vo9ng and assuming compulsory vo9ng when it isn’t compulsory therefore those who are indifferent can 
overwhelm a majority who do par9cipate.  That is why we fine people for not vo9ng in parliamentary elec9ons. 

 
The exis9ng law contains several tests.  Namely: 
A quorum to be present or to vote by ballot, AND 
75% vote YES, OR 
50%, vote YES and no more than 25% vote NO to achieve an interim resolu9on in a ballot, OR 
50%, vote YES and 0% vote NO to achieve an interim resolu9on in a General Mee9ng. 
This has created hurdles that are almost insurmountable in large Strata Schemes. 

There are inherent flaws in the Act with respect to the passage of Special Resolu2ons 

Flaw No 1 in the Design of the exis.ng Vo.ng System – Non-Par.cipa.on is counted as vo.ng 
 
These rules, by their design effec9vely empower the minority to the detriment of the majority.  This arises because 
those who choose not to par9cipate are over empowered.   
 
It is assumed that those who do not vote are vo9ng NO to a proposi9on.  Whilst nonpar9cipa9on may be a 
conscious choice in the main it reflects either indifference, or because they cannot par9cipate for a variety of 
reasons. (e.g. they do not receive the papers because they live overseas.  This is why we offer postal and absentee 
vo9ng in Parliamentary elec9ons.  It is a flawed assump9on to ascribe their ac9ons with implicit power of vo9ng.  
NSW, SA, and WA have all addressed this issue in their Strata vo9ng processes on Special Resolu9ons whereas 
Victoria’s laws fail spectacularly. 

 
Flaw No 2 in the Design of the exis.ng Vo.ng System – Sec.on 89B (2) is flawed - The Quorum 
 
Having a primary decision rule that 50% of the Owners must par9cipate as a ga9ng decision for a mee9ng or a 
ballot is a significant hurdle not found in NSW, WA, or SA.  Again, a 50% quorum rewards nonpar9cipa9on.  In other 
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jurisdic9ons the quorum is determined by the number of people aFending the mee9ng either in person or by proxy.  
Thus, nonpar9cipa9on is not rewarded.   
 
Flaw No 3 in the Design of the exis.ng Vo.ng System – Sec.on 97(1) and 97(1A) and Interim Resolu.ons are 
contradictory. 
These sec9ons apply different tests to determine if an Interim Special Resolu9on can be applied.  Having different 
tests for the same purpose means that the law is rendered effec9vely useless. 
 
Both require a Quorum and Sec9on 97(1) requires 25% to vote NO, 
BUT 
Sec9on 97(1A) assumes 0 NO Votes effec9vely voiding Sec9on 97(1). 
 
What Parliament’s inten9ons were in the draoing of Sec9on 97(1A) is unclear but what is in place today is 
unworkable by virtue of the Quorum test being applied to both. (i.e. Flaw No 2 in the design of the System). 
 
Sec9on 97(1A) essen9ally empowers 1 owner to control the outcome of a resolu9on even if 74.9% of owners voted 
in favour of it.  This is a perverse posi9on. 

A Ballot is also flawed given the Quorum and Administra2ve 2me constraints. 

Even with a Ballot the hurdles to pass a Special Resolu9on are excessively high.   

• 50% of all owners need to vote and vote YES.  
• The second barrier is the administra9ve deadlines imposed.  There are only fourteen Days allowed between 

dispatch of the papers and their return.  When there are high numbers of non-resident owners, many of 
whom are overseas, this poses an insurmountable logis9cs problem.  Again, this process unfairly ascribes 
non-par9cipa9on as a NO vote. 

A Be9er and workable mechanism for Special Resolu*ons without the logic flaws of todays: 
 

i. The Quorum Test is deleted.   
ii. The Quorum becomes the number of people present in person or by proxy.  (In one form or another this is 

the Quorum Test applied in WA, NSW, and SA). 
iii. The Decision Rule for a Special Resolu9on becomes 75% of those present by Lot En9tlement need to vote 

YES to a Special Resolu9on which becomes an INTERIM SPECIAL RESOLUTION. 
iv. The exis9ng administra9ve processes with respect to INTERIM RESOLUTIONS are then applied.  This ensure 

that those who did not par9cipate can signal their disagreement the provisions of Sec9on 97(5) would 
remain in place to protect “nonpar9cipants’” rights.  But only those who did not par9cipate in the mee9ng 
or the ballot would have this right.  This is a change to the posi9on today but would ensure “property 
rights” of all individuals are protected. 

This is a prac9cal and workable solu9on mirroring other jurisdic9ons and s9ll more conserva9ve than what applies 
in NSW, SA, and WA today.   

This Mechanism has an appropriate balance of rights but will allow OCs to pass Special Resolu9ons needed to 
facilitate a wide range of maFers cri9cal to: 

i Upgrading and improving common property to protect assets and building values.  
ii Keeping OC Rules relevant and modified to accommodate changes in any aspect of State or Commonwealth 

Legisla9on 
iii Responding to VCAT or Court decisions,  
iv Borrowing for major repairs or repair defects that may emerge many years aoer prac9cal comple9on where 

the borrowing required exceeds annual levies, and  
v Enabling sustainability upgrades. 
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Has the new rule allowing “interim” resolu*ons made owners corpora*ons operate more effec*vely 
and efficiently? Or has it caused other problems, like owners being less involved? Q33 

The current system means that when a decision needs a very high level of support – like 75% approval – people 
ooen see it as too hard to achieve. They assume it will take too much 9me and effort to convince enough people, 
and the chances of success seem low.  As a result, no one starts the process, and the decision never gets put to a 
vote.  Surely that is not what good governance and management of common property requires.  It demands ac9ve 
and proac9ve management.  Crea9ng speed humps delivers iner9a and the breakdown of social cohesion in the 
group and the physical fabric of the assets that cons9tute common property and the common good. 

Senng a high hurdle requiring 75% of all owners impacted by a decision having to agree results in strategic 
absten9on and coordina9on failure when the cost of mobilising a winning coali9on appears prohibi9ve, ra9onal 
actors generally prefer inac9on. 
 

The psychological barrier impacts 

The psychological barriers created by the current hurdles in the Special Resolu9on tests are significant.  In an OC 
this is characterised by: 

iv A Low perceived probability of success.  This is because the high thresholds required for a Special 
Resolu9ons success is balanced against the lower-than-expected payoff for the same amount of work.  
The mental calcula9on is that genng that many people to agree will take too much 9me, effort, and 
nego9a9on. 
So, people disengage before trying (“why bother if it’s unlikely to pass?”). 

v The most likely outcome in puYng a Special Resolu.on forward today is a LOSS.  Therefore, Loss aversion 
comes into play.  CommiFees wish to avoid the poten9al embarrassment, wasted effort, or poli9cal cost of 
failure.  These loom larger than the poten9al gain of success. 

vi It shiZs mo.va.on from “let’s give it a go” to “don’t even start” created by the high bars required by a 
Special Resolu9on. 

These psychological barriers will contribute to the low take up of OCs passing rules to address Short Stay 
accommoda9on in 8 months since passage of the legisla9on empowering OCs to act on this maFer.   
Even though Southbank3006’s membership overwhelming state that the number one reason they join the Residents 
Group is the impact on liveability of Short Stay accommoda9on.   

What impact, if any, have changes to vo*ng processes had on mee*ng par*cipa*on and the efficiency 
of decision-making? (Q34) 

In terms of par9cipa9on, they have had no effect.  In terms of efficiency of decision making they have been a 
backward step.  This is because they are fundamentally flawed in their logic and tests. 

In NSW, SA, WA there are significantly more efficient decision-making tests for Special Resolu9ons, and they s9ll 
ensure “property rights” are protected.  Their approach to forming a Quorum promotes par9cipa9on whereas the 
approach in Victoria rewards nonpar9cipa9on. 

Figure 1 on the next page  

The current business rules decision tree necessary to pass a Special 
Resolu=on. 
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Figure 1 

 

Notice Issued for 
either Meeting or 
Decision by Ballot 
of a Special 
Resolution (SR)

Ballot of all 417 Lots Some 
of which will have the same 
Lot Owner.  There is a total of 
10,180 of lot entitlement.
Non Financial members can 
vote on a SR (Sect 89B(2)) 
but not ordinary resolutions

Meeting can be 
either an  AGM or 
Special General 
Meeting (SGM)?

Outcome of Ballot

If fewer than 5,090 by Lot 
Entitlement vote YES then 
SR Motion FAILS

If 75% of lot entitlement (7,635) 
Vote YES then SR is PASSED 
Sect 96(a)

A Minimum of 50% of Lot 
entitlement (5,090) Vote YES and 
no more than 25% vote No (2,545) 
lot entitlement  then Motion is 
INTERIM SR (Sect 97(1)

Is there a 
Quorum? 
(Sect 77:
Either 50% of 
Lots (209 
lots) 
or
50% of Lot 
entitlement 
(or 5090 of 
10,180 Lot 
Entitlement

Quorum NOT 
Present
then all 
resolutions are 
INTERIM (Sect 
78)

Quorum 
Present
then 
Resolution can 
be conclusive or 
interim 
depending on 
number present

AT THE MEETING:
How are Decisions Taken 
irrespective of Quorum?

NOTE: 
Non financial members 
can VOTE on a SR  (Sect 
89B(2)) but not Ordinary 
Resolutions

Show of Hands
(e.g. A person who owns 3 
lots has and holds 7 proxies 
covering a further 26 lots 
has a total of 29 Votes)

Poll involves a written vote 
and is determined by Lot 
Entitlement
(e.g. A person with with Lot 
entitlement of 100 and 
holding 26 proxies with a lot 
entitlement of 1,570 has a 
total voting lot entitlement of 
1,670)

SR is passed if 313 Lots Vote YES  or 7,635 of lot entitlement 
Vote Yes. (i.e. 75%) as a conclusive decision (Sect 96) and 
89(3)

SR is an INTERIM resolution if one of the following conditions 
applies
1. At least  50% (209) of of the total OC lots vote YES and no more 
than 25% (104) of the total OC Lots Vote NO. Sect 97(1)
OR
2. In a Poll 5,090 lot entitlement Vote YES and no more than 2,545 
Lot Entitlement vote NO. Sect 97(1)) and Sect 89(3)
BUT 2 in in conflict with 3 below which applies a different 
decision rule to pass an INTERIM SR.  Under 91(1A) only 1 NO 
vote is required to defeat SR motion. 
3. At least 209 Lots or in a poll 5,090 Vote YES and there are Zero 
NO votes. Sect 97 (1A)

SR Fails if 50%+ (105+) Vote NO  or 2,545+ vote NO (Sect 96) 
and 89(3)

SR Fails as Quorum of either 50% of Owners by Lot or 
Lot Entitlement NOT present

Converting Interim Resolution to a Final 
Decision

Within 14 Days of meeting the OC Manager 
(Secretary) sends to all owners the Minutes 
of the Meeting along with the Notice setting 
out the resolution and including the results of 
the Poll.
OR
Within 14 Days of the closing date for the 
Ballot the OC Manager sends to all owners 
the a Notice setting out the resolution and 
including the results of the Ballot.

If within 29 Days of the 
Meeting or the Ballot 
closing 25% of Lots (i.e. 
104 lots) petition the OC 
Manager (Secretary) 
AGAINST  the Interim 
Resolution then the 
Resolution fails.

If 25% of Lots 
fail to Petition 
Against the 
Interim 
Resolution it 
becomes 
FINAL and is 
PASSED.

How a Special Resolution Passes or Fails Outline of the Business Rules

The Numbers for example:

Total Number of Lots: 417

Total Lot Entitlement: 10,180

Timing of Ballot is Important
There is a VCAT decision that the max time a Ballot can be open is 14 Days.
Therefore the Notice needs to be clear that the Ballot OPENS on Day X and CLOSES on Day Y.
You can send the Notice out earlier as long as the days for Voting does NOT exceed 14.
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Have the limits on the number of proxies a person can hold stopped some individuals having 
too much influence over decision-making? (Q35) 

1. What the limits achieve is almost to limit the ability of nonresident owners having their interests 
represented in decision making. 

2. They have eliminated the so called “proxy farming” behaviour by a small number of actors.   
3. Arguably there were more refined tools that could have been used in achieving that outcome 

eliminate any chance of large number by prohibi9ng certain classes from holding proxies. (e.g. Real 
Estate ore Lenng agents and their associates or OC Managers and their associates.  These need to 
be inves9gated. 

4. It is instruc9ve that in Public Companies require no such controls like Sec9on 89(D). 

Are the current limits on proxy votes achieving their intended purpose? Are there any prac*cal 
limita*ons or unintended consequences? (Q 72) 

1. Arguably they have resulted in fewer people par9cipa9ng at Mee9ngs by Proxy.  That means that 
their interests are not being represented.  This is especially the case for owners who cannot aFend 
a mee9ng no maFer how it is held because they are not-resident in Victoria and most likely 
overseas.  In larger Strata schemes this may be most owners.  

2. The unintended consequences of Sect 89(D) and Regula9on 8A(a) are that they stymie decision 
making especially or the passage of important Special Resolu9ons. 

3. The laws in force require significant reform to be fit for purpose and to enable efficient decision 
making.  The problems with the current Sec9on 89(d) and Regula9on 8A(a) of the Owners 
Corpora9on Act are: 

i. Poorly draoed. 
ii. Overly complex 

iii. Contain several undefined terms. (e.g. Dealing with Rounding, What is a Family Member) 
iv. How proxies received by an individual more than the 5% rule are to be treated.  That is 

which proxies are valid and which ones are not. 
v. At present Owners are not by law informed in the No9ce of Mee9ng of the maximum 

Number of Proxies they may hold. 
vi. Owners providing Proxies may provide a proxy only to find that because their proxy 

exceeded the maximum that the proxy holder may hold.  They are then dis enfranchised 
as their par9cipa9on ruled invalid.  That is their rights to be present at a mee9ng have 
been removed by administra9ve fiat. 

 
We have set out in Figure 2 below the 5 Steps that have to be met to comply with Sec9on 89 (D) and 
Regula9on 8A(a).  This demonstrates the undefined terms and how an OC should address the holes in the 
legisla9on. 
 
Remedy 
 

1. Sec9on 89(D) needs to be amended to increase the current cap from 5% to 10%.  That will enhance 
decision making but at the same 9me control the bad behaviour and prac9ces excesses that the 
2021 amendment was seeking to control. For example, in a Strata with 165 Occupiable Lots the 
maximum number of proxies a person may hold would rise from 8 to 16.  Well below the threshold 
to gain “effec9ve control” of a mee9ng, which was the intent of the 2021 amendment. 

2. We have also suggested appropriate fixes to address the undefined terms including treatment of 
Rounding that is underpinned by applying the mathema9cal conven9on of the Nearest Integer 
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Rule, and a defini9on of Family Member as defined in Sec9on 3A of the Magistrates Court Act 
1989.  These are set out in Steps 3 and 4 in Figure 2 below. 

3. The Rules of the Mee9ng accompanying a No9ce of No9ce of Mee9ng also need to include how 
the decision rules rela9ng to Sec9on 89(D) and Regula9on 8A(a) are going to be applied.  This is in 
Step 5 in Figure 2 below. 

4. Finally, there is the issue to address how owners who have been disenfranchised because their 
proxy breached the 5% for an individual can be addressed from an equity and fairness perspec9ve. 

 

Figure 2 on the next page  
 
The Business Rules required to implement Sec=on 89B and Regula=on 
8A(a) with respect to Proxies at present. 
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Figure 2 

NO

YES

OCA Sect 89D 5% Proxy Business Rules
Also applies to Sect 89F Power of Attorney Voting

Does Strata Plan 
have 21 or more 
Occupiable 
Lots?

Sect 89D and 89F 
of the OCA  do 
apply but in this 
case one person is 
limited to holding 
no more than 1 
Proxy.

Sects 89D and 
89F of the OCA 
do Apply so no 
one person may 
hold more than 
5% of Proxies 
from Lot Owners

What is an 
Occupiable Lot?

It is a Lot ordinarily 
used for residential 
or business 
purposes (e.g. 
Apartment, a Retail 
or Commercial) 
(Sect 3 OCA).The 
Occupancy 
Certificate should 
provide a guide.

Storage Cages and 
Car Parks are non 
occupiable lots so 
excluded (Sect 3 
OCA)

Calculating 
the 5% 
Maximum 
number of 
Proxies an 
Individual 
may hold

The 5 Step 
Process

STEP 1

Determine the 
TOTAL number of 
Occupiable Lots on 
the Strata Plan

This gives you “N”

STEP 3

Determine the number of 
Proxies an individual may 
hold by:

Applying the Formula

5%*X=Y

Where X is the total number of 
LOT OWNERS and 
Where Y is the total number of 
Proxies an individual may hold.

STEP 2

Determine the TOTAL number 
of Lot Owners in the OC to be 
used in the calculation of the 
Proxy cap by:

1. Summing the number of Lot 
Owners that own more than one 
(1) Occupiable Lot.

This is “M”

2. Subtract M from N in STEP 1 
to arrive at the number of Lot 
Owners for the calculation of the 
5% of proxies an individual may 
hold.

This is “X” and this is the 
number to be used in STEP 3

Why deduct the owners 
with more than one lot? 

Because Sects 89D and 89F 
OCA refer to LOT Owners as 
the basis of the calculation 
and Sect 3 OCA defines a 
Lot Owner as the owner of a 
Lot affected by the OC.

So it is necessary to 
determine the number of Lot 
owners not the number of 
Lots.  The Act is 
distinguishing between Lots 
and Lot Ownership in these 
sections

E.g. An OC may have 150 
Occupiable Lots but 10 of 
these are owned by 2 
individuals so the number of 
Lot Owners is 148 NOT 150

STEP 4

Applying the exceptions to OCA Sect 
89D(2) 5% Cap on Proxies to determine 
an individual’s cap which may be greater 
than 5% i.e. Y in Step 3.

Exemption1
The Family Exemption - Sect 89D(2)(a) 
exempts any lots held by a person’s 
family members from their total of Y 
(determined in Step 3) 
E.g. assuming that Y is 7 and a Proxy 
Holder who, collectively with family, own 
10 occupiable lots which fall within the 
Sect 89D(2)(a) exemption, then this 
Proxy Holder may hold a total of 17 
proxies, their exempt 10 proxies plus the 
7 other proxies (i.e. Y in Step 3).

How to Treat Rounding

Both the OCA  and OCR are 
Silent on this important 
question as was the Act’s 
Explanatory Memorandum and 
the Second Reading speech.

Accordingly the OC should 
determine in advance of the 
meeting how it will treat rounding 
and document that and include it 
in the Notice of Meeting with the 
Meeting Rules.

Clearly Rounding will be needed 
in almost all instances as the 
calculation of Y is unlikely to 
result in a WHOLE Number.  A 
person can’t hold a fraction of a 
Proxy and if everything is 
Rounded Down a lot owner may 
be denied the option of providing 
a Proxy.

It is recommended that an OC 
apply the NEAREST INTEGER 
mathematical convention 
when Rounding.

That is for a fraction Less than 
1/2 (<0.5) ROUNDING DOWN 
to the next Integer applies. 
Conversely when the number is 
=/>0.5+ ROUNDING UP to the 
next Integer applies

This calculation requires Y to be 
calculated to 2 decimal places to 
apply the convention

STEP 5

Implementation

1. Document what the 
process is that has 
been followed.

2. Record it as a 
Decision of the OC by 
the Committee before 
Issuing the Notice of 
Meeting.

3. Include advice about 
the OCA Sects 89D 
and 89F in the “Rules 
of the Meeting” 
published with the 
Notice of Meeting.

4. Advise that the OC 
will treat Rounding in 
the calculation of 
Proxy Caps. by 
applying the 
NEAREST INTEGER 
mathematical 
convention when 
rounding.

5. Advise that the OC 
will be defining Family 
Member by using the 
definition contained in 
Sect 3A of the 
Magistrates Court Act 
1989.

Exemption 2
Multiple Lot Owners OCR - Reg 8A(a)

If a Lot Owner of multiple lots provides 
a proxy covering all their lots to a non-
family member then those proxies are 
exempt from the 5% cap in the hands of 
the non-family member, allowing that 
non-family member to hold more 
proxies than the 5% cap prescribed by 
Sect 89D(2)(a) OCA.

E.g.  assuming that Y is 7 and a Proxy 
Holder has received proxies from 7 
owners with Occupiable Lots.   One 
proxy is from a Lot Owner with 10 
Occupiable Lots which are all listed on 
the one proxy form.  Whilst this Proxy 
Holder holds 7 proxies they in fact hold 
voting entitlements or votes for 16 
Occupiable Lots.  

Alternatively, the same Proxy Holder 
can hold 16 proxy forms assuming that 
the Owner with 10 Occupiable Lots has 
provided separate forms for each 
Occupiable Lot.

In both cases the 5% cap has not been 
breached because of Regulation 8A(a) 
OCR.

Exemption 3
The OC manages Common Property 
of Commercial or Retail or Industrial 
Development Regulation 8A(b).  

If 100% of the development falls into 
one of these categories of Occupiable 
Lots then the 5% Cap does Not Apply.  

What is a Family Member under 
the OCA for the purposes of Sect 
89D(2)(a)?

Family Member is an undefined term 
in both the OCA and OCR  

BUT the MAGISTRATES' COURT 
ACT 1989 - SECT 3A does define 
the term Family Member and thus 
provides some guidance for an OC 
in application of this section.

OCA - Owners Corporation Act 2006
OCR - Owners Corporation Regulations 2018
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Do the current vo*ng provisions support effec*ve decision-making in owners corpora*ons, 
and are there any improvements you would recommend? (Q 73) 

We have set out above in response to Q4 and Q5 and Q60 what improvements are needed to achieve 
effec9ve decision making in OCs especially in rela9on to passing Special Resolu9ons. 


